Determinations of eligibility for the ORR TSP are based on answers to the following questions:
A. Did the purported acts of torture occur outside the United States?  
Please explain your answer and provide details: ________________________________________________________________________
________________________________________________________________________

If yes, go to next question.


If no, applicant not eligible for services under TSP.  If indicated, applicant should be 
referred to other appropriate programs for assistance.
B.
Were there specific acts that you believe meet the common-sense, threshold definition

of torture?  
The context for each case varies, thus, it is important for programs to assess eligibility by applying the definition of torture to the specifics of the case.  As a first step, before beginning to assess the following elements, it is useful to look at the facts and case holistically and ask the threshold question:
Do the acts appear to be consistent with what is meant by torture as stated in the Torture Victims Relief Act:  “Torture is the deliberate mental and physical damage caused by governments to individuals to destroy individual personality and terrorize society”?
Please explain your answer and provide details: ________________________________________________________________________

________________________________________________________________________

If yes, go to next question.

If no, applicant not eligible for services under TSP.  If indicated, applicant should be 
referred to other appropriate programs for assistance.
C.
Did the perpetrator of the acts conduct his or her actions under color of law?

Questions to ask to determine whether or not acts were committed under color of law:
1. Were the acts perpetrated upon the applicant acts incidental to the application of lawful sanctions?  (As stated in 8 CFR 208.18, “lawful sanctions” pertain only to actions that do not defeat the object and purpose of the Convention Against Torture.)
Please explain your answer and provide details: ________________________________________________________________________
________________________________________________________________________

If no, go to next question.


If yes, applicant not eligible for services under TSP.  If indicated, applicant should be 
referred to other appropriate programs for assistance.
2.a.
 Was the perpetrator an official of any government or de facto authority acting in a 

       governmental or quasi-governmental capacity or role?
Please explain your answer and provide details:
________________________________________________________________________

________________________________________________________________________

If yes, go to question #3.
If no, go to question #2b. 
2.b.  Was the perpetrator a non-governmental (private) party acting under color of law?

(Consult Section 5 of the TSP Operational Guidance as well as the Department of State Country Conditions Report and other sources to determine whether the acts  were committed under color of law by the private party.)  
· Does law enforcement, including a law enforcement infrastructure and personnel with authority to respond, exist in the country?

· Does law enforcement and the judicial system in the country have the capability to prevent, investigate, charge, prosecute, and punish the perpetrators of the purported act of torture?
· Were appropriate law enforcement authorities made aware of the purported acts of torture?

· If law enforcement authorities were made aware of the purported acts of torture, did they take any action to stop or hinder the acts, to investigate the acts or to protect the applicant?

· If law enforcement took no action or was unresponsive, was the lack of action due to inability on the part of law enforcement to act?

· Was the lack of action, if applicable, due to unwillingness to act, for example, due to willful blindness to the act?

· Is there evidence that similar acts were or are perpetrated on others by the same persons as part of a general pattern?

· If yes, were law enforcement authorities aware of such pattern?
· If aware, did law enforcement authorities decline to intervene or were they complicit in the acts?


Please explain your answer and provide details:
___________________________________________________________________________
___________________________________________________________________________
If it is determined from the responses to the above questions that the acts were 


committed under color of law, proceed to question #3.

If it is determined from the responses to the above questions that the acts were not 

committed under color of law, applicant should be referred to other appropriate 


programs for assistance.

3.    At the time the acts were committed, was the applicant under the custody or control of 


the perpetrator (i.e., prison, holding facility, compound, camp, hospital, or school)?

Please explain your answer and provide details: ___________________________________________________________________________

___________________________________________________________________________

If no, applicant not eligible for services under TSP.  If indicated, applicant should be referred to other appropriate programs for assistance.

If yes, go to next question

D.

What were the specific acts?

Here are some examples of acts that may constitute torture:


- Systematic beatings

- Sexual torture (including rape and other sexual violence)

- Electrical torture


- Suffocation


- Burning


- Bodily suspension


- Pharmacological acts


- Mutilations


- Dental assaults


- Deprivations and exhaustion


- Threat to use torture


- Forced to witness the torture of others


- Humiliation


- Isolation

Please explain your answer and provide details: ______________________________________________________________________________
______________________________________________________________________________
E. Did the acts perpetrated upon the applicant result in either severe physical or mental pain or suffering to the applicant?  
(See Sections 3 and 4 of the TSP Operational Guidance)
Please explain your answer and provide details: ______________________________________________________________________________
______________________________________________________________________________
F.  Were the acts experienced by the applicant intended by the perpetrator to result in severe physical or mental pain or suffering?


(See Section 5 of the TSP Operational Guidance)
Please explain your answer and provide details: ______________________________________________________________________________
______________________________________________________________________________

If yes to both E and F, go to next question.


If no to either E or F, applicant not eligible for services under TSP.  If indicated,

applicant should be referred to other appropriate programs for assistance.

G. Did the perpetrator specifically target the applicant and individually identify and single out the applicant as the intended object of the acts (i.e., the applicant was not simply one of many persons randomly subjected to the act)? 


(See Section 5 of the TSP Operational Guidance)
Please explain your answer and provide details:
______________________________________________________________________________
______________________________________________________________________________

If yes, applicant eligible for services.


If no, applicant not eligible for services under TSP.  If indicated, applicant should be 
referred to other appropriate programs for assistance.

I certify that _____________________________ qualifies as a Primary Survivor of Torture who meets the criteria as defined in 18 U.S.C. Sec. 2340(1)
I certify that _____________________________ qualifies as a Secondary Survivor of Torture who meets the criteria as defined in 18 U.S.C. Sec. 2340(1)

(See Section 6 of the ORR TSP Eligibility Determination Guidance.)
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