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The word “refugee” conjures up
many different images. One image
might be that of a mass outpouring

of refugees from Darfur into neighboring
Chad. Another image could be that of So-
malis in refugee camps in Kenya. Still an-
other image might be of the Cuban and
Haitian boat people desperately trying to
reach U.S. shores. These are images of
people fleeing desperate situations; how-
ever, that is not to say they all can be clas-
sified as or meet the legal definition of
“refugees.”

Outside the United States, the United
Nations High Commissioner for Refugees
(“UNHCR”) determines who will be clas-
sified as a refugee. In the United States,
asylum officers in the U.S. Department of
Homeland Security (“DHS”) and immi-
gration judges in the U.S. Department of
Justice (“DOJ”) make that determination.

Who qualifies as a refugee is a compli-
cated issue. This article will provide a
summary of the refugee definition and the
basics of the U.S. asylum process.

Sources of U.S. Asylum Law
U.S. asylum law has evolved since 1980

through case law, regulations, and numer-
ous administrative guidelines and policy
memoranda. Asylum officers and immi-
gration judges are bound by U.S. Supreme
Court decisions, decisions from the federal
circuit court of appeals having jurisdiction
over the state in which they sit, and deci-
sions from the Board of Immigration Ap-
peals (“BIA”).1

Federal asylum regulations address
many procedural aspects of applying for
asylum, such as jurisdiction,2 where to
file,3 interview procedures,4 failure to ap-
pear,5 the one-year filing deadline,6 and

Department of State comments.7 In addi-
tion to regulations, both asylum officers
and immigration judges rely on policy
memoranda and guidelines drafted by the
Asylum Division of the U.S. Citizenship
and Immigration Service (“USCIS”) or by
the Office of the Chief Immigration Judge.
These memoranda and guidelines ad-
dress issues such as the adjudication of
children’s asylum claims8 and the confi-
dentiality of asylum claims.9 

Definition of “Refugee”
The definition of “refugee” under U.S.

law is derived directly from the 1951
United Nations Convention10 and 1967
Protocol Relating to the Status of
Refugees11 (“Protocol”).The United States
signed the Protocol in 1968. To ensure
compliance with its international obliga-
tions, the United States enacted the
Refugee Act of 1980.12

The basic definition of “refugee” can be
found at 8 U.S.C. § 1101(a)(42)(A):

The term “refugee” means . . . any per-
son who is outside any country of such
person’s nationality . . . and who is un-
able or unwilling to return to, and is un-
able or unwilling to avail himself or
herself of the protection of, that country
because of persecution or a well-found-
ed fear of persecution on account of
race, religion, nationality, membership
in a particular social group, or political
opinion.

This definition, not surprisingly, is almost
identical to the United Nations defini-
tion.13

In 1996, the U.S. Congress modified the
definition of “refugee” to include:

a person who has been forced to abort a
pregnancy or to undergo involuntary

sterilization, or who has been persecut-
ed for failure or refusal to undergo such
a procedure or for other resistance to a
coercive population control program,
shall be deemed to have been persecut-
ed on account of a political opinion, and
a person who has a well-founded fear
that he or she will be forced to undergo
such a procedure or [be] subject to per-
secution for such failure, refusal or re-
sistance shall be deemed to have a well-
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founded fear of persecution on account
of political opinion.14

This modification is one example in which
U.S. asylum law is broader in scope than
international law.

The refugee definition can be divided
into seven elements. The asylum-seeker
must demonstrate that he or she is: (1)
outside his or her country of nationality or
last habitual residence and (2) unable or
unwilling to return (3) because of past or
(4) a well-founded fear of (5) persecution
(6) on account of (7) a protected ground,
that is, race, religion, nationality, member-
ship in a particular social group, or politi-
cal opinion.15

Outside Country of Nationality
Or Last Habitual Residence 

Sometimes it is easy to determine an
asylum-seeker’s nationality, through a
passport or a birth certificate that shows
his or her place of birth. More complicat-
ed issues arise when an asylum-seeker
may have dual citizenship or no nationali-
ty at all. Sometimes the country of an asy-
lum-seeker’s birth no longer exists.

To determine whether an asylum appli-
cant had dual nationality, the BIA has

looked to the Immigration and Nationali-
ty Act’s (“INA”) definition of the term “na-
tional.”16 According to the INA, a “nation-
al” is a person owing a permanent alle-
giance to a state. In its unpublished
opinion in Matter of Fatoumata Toure,17

the BIA concluded that an asylum appli-
cant who was a citizen of Guinea and
feared persecution there was eligible for
asylum despite the fact that she pos-
sessed a passport from the Ivory Coast. In
reaching this conclusion, the BIA relied on
the definitions of “national” and “refugee”
in the UNHCR’s Handbook on Procedures
and Criteria for Determining Refugee
Status (“Handbook”).18 The court found
that a contrary result would require the
deportation of an asylum applicant to a
country where he or she had little or no
connection.19

The refugee definition specifically al-
lows for protection of individuals who
have no nationality and who are outside
their country of last habitual residence.
The United Nations defines “stateless per-
son” as “a person who is not considered a
national by any State under the opera-
tions of its law.”20 Such persons are afford-
ed protection under U.S. asylum law if

they establish past persecution or a well-
founded fear of persecution in their coun-
try of last habitual residence. For exam-
ple, Palestinians who resided in Saudi
Arabia, Qatar, and the United Arab Emi-
rates and who, following the Persian Gulf
War,were expelled,denied re-entry, or had
their property confiscated, were eligible
for asylum in the United States.21

Unable or Unwilling to Return
Unwillingness to return relates to the

asylum applicant’s fear of persecution.Ac-
cording to the UNHCR Handbook: “As
long as [the asylum applicant] has no fear
in relation to the country of nationality,
[the applicant] can be expected to avail
himself of that country’s protection.”22 A
more unusual situation may be an appli-
cant who is unable to return to his or her
home country. In some instances, coun-
tries have refused to accept their own citi-
zens or nationals and have refused to is-
sue a passport to them. UNHCR has rec-
ognized that denial of a passport or
extension of its validity or denial of admit-
tance to the home territory may consti-
tute a refusal of protection by the appli-
cant’s home country.23
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Past Persecution
An applicant for asylum may establish

eligibility by presenting evidence of past
persecution alone. To establish eligibility
based on past persecution, an applicant
must prove past harm that:

1) rises to the level of persecution;
2) is on account of one of the five pro-

tected grounds; and 
3) is committed by the government or a

group the government is unable or
unwilling to control.24

If the applicant establishes past perse-
cution, he or she is presumed to have a
well-founded fear, unless a preponderance
of the evidence establishes there has been
a fundamental change in circumstances
or the applicant reasonably could be ex-
pected to relocate to another part of his or
her home country.25 Even if a preponder-
ance of the evidence demonstrates a fun-
damental change in circumstances or an
internal relocation alternative, an appli-
cant still may be granted asylum in the
discretion of the adjudicator if:

1) the applicant has demonstrated com-
pelling reasons for being unwilling or
unable to return to the country that
arise out of the severity of the past
persecution; or 

2) the applicant has established a rea-
sonable possibility that he or she
may face other serious harm on re-
moval to that country.26

Well-Founded Fear
Even if an asylum applicant has suf-

fered little or no harm in the past, he or
she still may be eligible for asylum based
on a “well-founded fear” of persecution in
the future. To establish a well-founded
fear of persecution, an asylum applicant
must show that a reasonable person in
the same circumstances would fear per-
secution if deported to his or her home
country.27 A well-founded fear has both
subjective and objective components; an
applicant’s subjective fear of persecution
must be objectively reasonable. The BIA
in Matter of Mogharrabi28 set forth the
following four elements that an applicant
must show to establish a well-founded
fear:

1) the applicant possesses a belief or
characteristic that the persecutors
seek to overcome in others by means
of punishment of some sort;

2) the persecutors are aware or could
become aware that the applicant pos-
sesses this belief or characteristic;

3) the persecutor has the capability of
punishing the applicant; and 

4) the persecutor has the inclination to
punish the applicant.

Persecution
An asylum applicant must show that

the harm he or she fears or has experi-
enced in the past rises to the level of per-
secution. This can be difficult. “Persecu-
tion” is not defined in the INA or in the
regulations. The BIA has defined “perse-
cution” as the “infliction of harm or suffer-
ing by a government, or persons a govern-
ment is unable or unwilling to control, to
overcome a characteristic of the victim.”29

The term persecution, however, does not
encompass all treatment that society may
regard as “unfair, unjust, or even unlaw-
ful or unconstitutional.”30 Harassment
does not rise to the level of persecution,31

and general conditions of hardship that
affect entire populations do not constitute
persecution.32

“On Account Of”
An asylum applicant also must demon-

strate that the persecution he or she fears
is “on account of ” his or her race, religion,
nationality, membership in a particular
social group, or political opinion. The “on
account of ” requirement was addressed
by the U.S. Supreme Court in INS v.
Elias-Zacarias.33 The Court held that the
persecution must be “on account of ” the
victim’s political opinion or other enumer-
ated grounds—that is, the persecutor
must be motivated by the protected
ground. An asylum applicant is not re-
quired to prove the exact motivation of the

persecutor; however, he or she must pro-
vide “some evidence of it, direct or circum-
stantial.”34

Courts have recognized that persecu-
tors may have more than one motive for
persecuting an individual.35 Some motives
may be tied to a protected ground and
others not. The BIA has recognized that
an asylum applicant does not bear the
burden of proving the exact motivation of
a persecutor, but must produce some evi-
dence from which it is reasonable to be-
lieve that the harm was motivated, at
least in part, by a protected ground.36 This
“mixed motive” standard was modified to
some degree by the REAL ID Act of
2005,37 which provides that an asylum ap-
plicant “must establish that race, religion,
nationality, membership in a particular
social group, or political opinion was or
will be at least one central reason for per-
secuting the applicant.”

The Protected Grounds
The harm the asylum applicant suf-

fered or fears must be on account of one of
the following protected grounds set forth
in the refugee definition: race, religion, na-
tionality, membership in a particular so-
cial group, or political opinion.38 Each one
of these five grounds will be addressed be-
low. It is noteworthy that the USCIS also
recognizes that any of the five grounds
may be imputed to the applicant.39 In oth-
er words, an applicant who does not hold
a particular political opinion or is not a fol-
lower of a particular religion may be eligi-
ble for asylum if the applicant’s persecu-
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tors erroneously believe that he or she
does.

Race: The term “race” in the refugee
definition has been interpreted in its
widest sense to include many different
ethnic groups.40 U.S. courts have found, for
example, that members of the indigenous
Quiche ethnic group in Guatemala, as
well as an Indo-Fijians, faced persecution
on account of race.41 The Immigration and
Naturalization Service, the predecessor to
USCIS, also took the position that perse-
cution on account of race included
apartheid in South Africa, the Holocaust,
and slavery.42

Religion: Many asylum applicants
reach U.S. shores seeking freedom to prac-
tice and worship as they choose.They are,
in a sense,America’s modern day Pilgrims
and Quakers. Persecution on account of
religion can take various forms, including
prohibiting membership in a religious
community, prohibiting worship in public
or private, prohibiting religious instruc-
tion, or other discriminatory measures.43

In 1998, the International Religious
Freedom Act (“IRFA”) was signed into
law.44 The IRFA requires the Department
of State to prepare an annual report on
religious freedom throughout the world
and called for the creation of the U.S.
Commission on International Religious
Freedom, an independent federal govern-
ment agency that also publishes reports
on religious freedom. These reports are
useful documents to asylum applicants
who must prove that they have faced re-
ligious persecution in their home coun-
tries. Countries that have been found to
persecute individuals on account of their
religion include China,45 Iran,46 and Su-
dan.47

Nationality: The term “nationality”
may include ethnic and linguistic groups48

and sometimes overlaps with “race” in the
refugee definition. Conflicts due to the
presence of two or more ethnic groups
within the same country have resulted in
the persecution of such groups as ethnic
Albanians in the former Yugoslavia,49

Kurds in Iraq, indigenous populations in
Central America, and ethnic groups in the
former Soviet Union.50 In many cases, ap-
plicants fearing persecution on account of
nationality may belong to a national mi-
nority; however, there also have been cas-
es in which persons belonging to a majori-
ty group may fear persecution by a domi-
nant minority.51

Membership in a Particular Social
Group: The category that is the least de-
fined and perhaps the broadest under the

refugee definition is “membership in a
particular social group.” In 1985, the BIA
interpreted the phrase “persecution on ac-
count of membership in a particular social
group” to mean:

persecution that is directed toward an
individual who is a member of a group
of persons all of whom share a common,
immutable characteristic. The shared
characteristic may be an innate one
such as sex, color, or kinship ties, or in
some circumstances it may be a shared
past experience such as former military
leadership or landownership. The par-
ticular kind of characteristic that will
qualify under this construction remains
to be determined on a case-by-case ba-
sis. However, whatever the common
characteristic that defines the group, it
must be one that the members of the
group either cannot change, or should
not be required to change because it is
fundamental to their individual identi-
ties or consciences.52

Courts that have interpreted the term
“particular social group” have found it to
include: former child soldiers,53 families,54

women who have experienced or fear fe-
male genital mutilation,55 parents of stu-
dent dissidents,56 members of a Somali
clan,57 homosexuals,58 government em-
ployees,59 and union members,60 to name
just a few.

Political Opinion: Although it is com-
mon to hear “asylum” referred to as “polit-
ical asylum,” this can be misleading. Polit-
ical opinion is just one of the five protected
grounds set forth in the refugee definition,
and many asylum-seekers have not en-
gaged in any political activity at all in
their home countries. Political opinion, in
the most traditional sense, includes an in-
dividual’s actual political beliefs. Often
those beliefs are expressed through politi-
cal activity, usually membership in an op-
position party.

A person also may express political
opinion through actions, as well as words.
In Chang v. INS,61 the Third Circuit held
that an asylum applicant had manifested
his political opinion in defying the orders
of the Chinese authorities to return to
China. The court reasoned that “simply
because he did not couch his resistance in
terms of a particular ideology renders his
opposition no less political.”62

Neutrality also has been found to be a
political opinion when it is a conscious
choice by the applicant.63 As noted above,
the U.S. Congress changed the definition
of refugee to include individuals who have
experienced or fear forced abortion, steril-

ization, or other harm due to coercive pop-
ulation control policies.64 The BIA also has
found that the spouse of an individual
forced to undergo sterilization has suf-
fered past persecution due to his political
opinion.65

Many times, a political opinion has
been imputed to the applicant. For exam-
ple, if an individual is erroneously thought
to hold anti-guerrilla beliefs and is perse-
cuted by the guerrillas because of those
imputed beliefs, he or she still may qualify
for asylum.66 Courts have recognized that
persecution based on an imputed political
opinion also can satisfy the refugee defini-
tion.67

Application and 
Adjudication Process 

This overview of the refugee definition
only scratches the surface of the volumi-
nous case law and regulations on the top-
ic. Once a determination is made that a
person may qualify for asylum, the next
step is determining whether the person
might be barred from asylum.

Bars include not just criminal or terror-
ist-related grounds, but also a one-year fil-
ing deadline and firm resettlement in a
third country.68 After determining that an
asylum-seeker is not barred from asylum,
the next step is the application and adju-
dication process.

Asylum Application—
Form I-589 

A claim for asylum is initiated by filing
an asylum application. With a few excep-
tions,an asylum applicant who is not in re-
moval proceedings would file the asylum
application with a USCIS Service Center
in Nebraska,Texas,California,or Vermont.
If the applicant is in removal proceedings,
the applicant will file the asylum applica-
tion with the immigration court having ju-
risdiction over the applicant’s removal case.
The current Application for Asylum and
Withholding of Removal,Form I-589,69 has
thirteen pages of instructions and is eleven
pages long. A completed application form,
however,with affidavits from the applicant,
witnesses,and experts,along with country
condition information,could contain 500 or
more pages. Although the statute allows
for a fee to be charged,70 currently there is
no fee to apply for asylum in the United
States.

Adjudication Process
After the application is received, the af-

firmation process begins. An applicant is
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fingerprinted and an interview is sched-
uled within forty-five to sixty days. In
Colorado, the applicant sends the applica-
tion to the Texas service center and an
asylum officer from the Houston asylum
office interviews the applicant at the
USCIS office in Denver. The asylum offi-
cer is an employee of the DHS and USCIS.

An attorney representing an applicant
has a limited role in the asylum interview
or affirmative application process. The
asylum officer conducts the interview, al-
lowing the attorney to ask any follow-up
questions at the end. The attorney may
make a closing statement to the officer.71

Attorneys are encouraged to submit their
closing statements in writing after giving
them orally.

Two weeks after the interview, the ap-
plicant will receive a letter granting,deny-
ing, or referring the case. A grant means
that the applicant is allowed to stay in the
United States and eventually apply for le-
gal permanent residence and citizenship.
A denial means that an applicant who
was in lawful status before applying is
able to continue in the status until it ex-
pires.72 There is no appeal, but an appli-
cant who is denied may file a motion to re-

open or reconsider.A referral is given to a
person who is no longer in lawful status or
who does not have lawful status in the
United States. The case is referred to an
immigration court for removal proceed-
ings, in which the applicant may re-apply
for asylum before an immigration judge.73

Immigration Court 
Asylum Hearing 

An asylum application filed with the
immigration court also is known as a “de-
fensive application” for asylum. In this ad-
ministrative proceeding, the asylum claim
is adjudicated by an immigration judge,
who is an employee of the DOJ and ap-
pointed by the Attorney General. The ap-
plicant has the right to counsel, as in the
affirmative process, but counsel must be
at no expense to the government.74 In oth-
er words, there is no right to appointed
counsel in removal proceedings. In immi-
gration court, the U.S. government is rep-
resented by an attorney from the DHS of-
fice of Immigration and Customs Enforce-
ment (“ICE”).

Immigration judges are required to
complete asylum cases within 180 days,75

but that time period may be waived by

the applicant. The immigration court
process commences with a preliminary
hearing, known as a “Master Calendar”
hearing, in which the applicant pleads to
the allegations in the charging docu-
ment—the Notice to Appear—and a date
is set for the merits hearing. At the mer-
its hearing, the applicant may present ev-
idence, testify, present the testimony of
other witnesses, and cross-examine wit-
nesses presented by the government.76 At
the conclusion of the hearing, the immi-
gration judge issues an oral decision,
granting or denying relief. If the asylum
claim is denied, the applicant has thirty
days to file an appeal with the BIA in
Falls Church, Virigina.77 If the applicant
loses on appeal to the BIA, a petition for
review can be filed with the U.S. Federal
Court of Appeals that has jurisdiction
over the location of the immigration court
where the asylum hearing took place.

Conclusion
An asylum-seeker arriving in the Unit-

ed States is confronted by myriad proce-
dural and legal obstacles to gaining asy-
lum in the country. The applicant must
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file within one year of entry, must show
that he or she meets the definition of
refugee and must also show that none of
the bars to asylum is applicable. It is a
process that involves several branches of
the U.S. government, including the DHS,
the DOJ, and the Department of State. It
is a task that is daunting to attorneys and
even more daunting to the unrepresented
asylum-seeker. Many asylum-seekers
could use the help of a volunteer attorney.

Representing an asylum-seeker or tor-
ture survivor can be one of the most re-
warding experiences in an attorney’s ca-
reer. Attorneys in Colorado who are inter-
ested in representing an asylum applicant
on a pro bono basis may contact the Rocky
Mountain Survivors Center at (303) 321-
3221, ext. 220, or visit its website at http://
www.rmscdenver.org for more information.
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A  Lawyer’s  Principles  
of  Professionalism*

The hallmark of a civilized society is its ability to
maintain a judicial system that is fair, effective, and
efficient. As lawyers, we have a predominant role
in assuring that the judicial system fulfills these
goals. Toward that end, each lawyer should aspire
to fulfill these Principles of Professionalism.*

A lawyer owes, to the judiciary, to the client, and to opposing coun-
sel, candor, diligence, respect, courtesy, cooperation, and compe-
tence.

In serving the client, a lawyer must be ever-conscious of the
broader duty to the judicial system of which both attorney and
client are a part.

A client has no right to demand that counsel abuse any participant
in the judicial system or indulge in offensive conduct. Effective ad-
vocacy requires neither.

A lawyer should not use any form of discovery, the scheduling of
discovery, or any other part of the dispute resolution process as a
means of harassing opposing counsel or opposing counsel’s client
or as a means of impeding the timely, efficient, and cost-effective
resolution of a dispute.

A lawyer will be punctual in communications with others and in
honoring scheduled appearances, and will recognize that neglect
and tardiness are demeaning to the lawyer and to the judicial sys-
tem.

If a fellow member of the Bar makes a just request for cooperation
or seeks scheduling accommodations, a lawyer will not arbitrarily
or unreasonably withhold consent.

A lawyer owes to the public a devotion to the public good and to
public service; a commitment to the improvement of the adminis-
tration of justice; a duty to abide by and report violations by others
of any disciplinary rules; and the contribution of uncompensated
time and civic influence on behalf of those persons who cannot af-
ford adequate legal assistance.

Above all, a lawyer owes to all with whom the lawyer comes in
contact, civility, professional integrity, and personal dignity.

*Developed by the Colorado Bar Association 
Professionalism Committee


